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Preface

Praise and gratitude always we pray to the Lord of Universe, GOD Almighty (ALLAH SWT), who always gives
a mercy and blessing for mankind. Thus, we can attend the international conference in healthy and halcyon
conditions without any obstacles.

First of all, on behalf of Rector of Muhammadiyah University of Metro warmly welcomes for the presence of
keynote speakers and the participants of international conference in various colleges, either domestic or
overseas. Especially for a chairman of Indonesian’s People Consultative Assembly or MPR-RI, Mr. Zulkifli
Hasan; and a chairman of Higher Education Assembly of the Central Board of Muhammadiyah, Prof. Lincolyn
Arsyad.

Secondly, we do apologize if in providing services to the keynote speakers and the participants of the
international conference are below of your expectations, all of those are caused by our capability limitation.
Thirdly, through this international conference, intended as a reflection of our commitment consistently improve
the quality of education and accommodate more opportunities in academic collaboration.

Therefore, | believe that this international conference will be able to present an interesting discussion on the
topics, by prominent speakers from Malaysia, Indonesia, Brunei and Thailand, which contribute to the
development of knowledge and hopefully will encourage more research on this region.

In this beautiful occasion, |1 would like to congratulate to the organizers of international conference who have
organized this event, hence, the event can be held most efficiently. Perhaps, it will support Muhammadiyah
University of Metro to actualize its mission to become one of international standard universities in the near
future.

Finally, once again I would like to say, welcome to all the distinguished guests and participants of the
international conference.

Muhammadiyah University of Metro will give the best to help you recognize this Lampung land. Please enjoy
our hospitality and have a pleasant experience in the international conference. Thank you.

Metro, November 7", 2016

Prof. Dr. H. Karwono, M.Pd.
Rector of yhammadiyah University of Metro
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Human Rights in ASEAN Countries: Challenges and
Prospects

Nehaluddin Ahmad™

*SULTAN SHARIF ALI ISLAMIC UNIVERSITY, BRUNEI DARUSSALAM

Abstract

Traditionally, the rule of law has not been viewed as a unifying concept amongst ASEAN countries. ASEAN was
established principally as a political organisation. It did not set out to be an organisation focused on human rights. Its
formative instrument- the ‘Bangkok Declaration’ 1967- did not mention the term ‘human rights’, and the term itself was
viewed with many hesitation by various governments in the region. They viewed the idea incompatible with their principles
for social unity and stability, effective economic development and sovereignty. However, the position has changed with the
establishment of the ASEAN Inter-governmental Commission on Human Rights (AICHR). The paper aims to examine the
relationship between law and human rights in ASEAN countries addressing the challenges and prospects in promoting and
protecting human rights. This paper adopts a legal library research methodology focusing mainly on primary and secondary
legal sources. The paper argues that unlike the European Union (EU), ASEAN is a strictly inter-governmental organisation.
This means that the enforcement of citizen’s rights and rule of law are entirely a prerogative of the member states. The paper
also argues that the ASEAN Charter framed human rights as goals of the organisation but did not specify the concreate
means by which those goals would be achieved or the sanctions that would follow non-compliance. The paper concludes that
to secure human rights in ASEAN, consensus on human rights issues among member states is urgently needed.

Keywords: ASEAN, EU, Human Rights, Rule of Law

1. INTRODUCTION

The Association of South-East Asian Nations (ASEAN) was formed as a regional inter-governmental
organisation in 1967 through the Bangkok Declaration. The ASEAN was established principally as a political
organisation. Its formative instrument- the Bangkok Declaration 1967- did not mention the term ‘human rights’,
and the term itself was viewed with hesitation by various governments in the region [1, 2]. Regardless of what
has been said here, the idea for an ASEAN human rights body was not particularly new. It emerged in 1993,
after the UN World Conference on Human Rights adopted the Vienna Declaration and Programme of Action
and called on member states to establish regional human rights where they did not already exist [3]. ASEAN
Foreign Ministers convened soon afterward and agreed that “ASEAN should also consider the establishment of
an appropriate regional mechanism on human rights [4]”.Hence, it is important to note that a regional human
rights body took 16 years to come to fruition in Southeast Asia. On the other hand, looking at law per se in
ASEAN, it is vital to note that the degree of application of the rule of law in individual ASEAN countries varies
according to their specific contexts and capacities. These variations do not reflect ‘competing conceptions’ as
much they are different notes on the same normative register for the rule of law in ASEAN [5]. Bearing all this
in mind, developing an institution dedicated to human rights was challenging in an institution with a long-
standing commitment to strong state sovereignty and a weak record of human rights enforcement.

The paper aims to examine the relationship between law and human rights in ASEAN countries focussing on
the challenges and prospects in promoting and protecting human rights in the region. The paper is divided into
four parts excluding the introduction. The first part addresses the relationship between law and human rights in
ASEAN. This part of the discussion is important in order to understand the role that law can play in terms of
promoting and protecting human rights. The second part deals with the challenges faced by ASEAN in the
context of promoting and protecting human rights in the region. The third part addresses the future prospects in
promoting and protecting human rights in ASEAN. Under this part, the discussion will revolve on the issue of
future prospects despite the availability of the challenges faced by ASEAN in its quest to promote and protect
human rights in the region. The fourth part shall focus on the conclusion. This part will embrace some
recommendations bearing in mind that from the very beginning ASEAN developed a set of diplomatic norms
and practices designed to discourage political interference.

2. RELATIONSHIP BETWEEN LAW AND HUMAN RIGHTS IN ASEAN

Unlike the European Union (EU), ASEAN is a strictly inter-governmental organisation. This means that the
enforcement of citizen’s rights and rule of law are entirely a prerogative of the member states. Given the great
diversity of political systems in the region, rights granted to citizens and the enforcement of citizens’ rights vary
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markedly. Limited space allows only for exemplary evidence as far as the rule of law in individual member
countries is concerned. Traditionally, the rule of law has not been viewed as a unifying concept amongst
ASEAN countries, but as a “protean” one.As mentioned earlier, while the degree of the application of the rule of
law in individual ASEAN countries varies according to their specific contexts and capacities, recent global and
regional developments have helped to crystallise a growing but firm consensus about the basic elements of the
rule of law [6]. These developments include broad global acceptance for a UN definition of the rule of law
linking the concept to human rights and democracy; the incorporation of the rule of law (and this linkage) in the
ASEAN Charter; and the entrenchment of the rule of law and human rights as part and parcel of ASEAN’s
move toward becoming a rule-based and integrated community with shared values [7].

Regardless of the approach taken by the ASEAN countries in terms of the relationship between law and
human rights, there is no doubt that there appears to be a growing consensus on the constitutive elements or
central principles of the rule of law as a principle of good governance; and acceptance that the rule of law is
compatible with strengthening democracy and promoting and protecting fundamental human rights. Thus, the
advent of the ASEAN Charter opened the door to integrating human rights into ASEAN framework. For
example, in the national context, certain ASEAN countries have made human rights a part of their national
agendas by setting up human rights commissions. At the international level, individual ASEAN member states
have displayed a greater openness to acceding to human rights conventions and have participated vigorously in
human rights debates within United Nations fora [8]. This may be seen as an unequivocal acceptance that
human rights are a matter of legitimate international concern; how this concern should be expressed, however, is
still open to question. At the sub-regional level, ASEAN states have departed from previous practice by
discussing the issue of human rights in formal meetings, albeit stressing that human rights are contingent upon
distinct economic and cultural conditions of the region[9]. Though all these may sound to be good news in
promoting and protecting human rights in the region, it is sad to note that Article 1(7) of the ASEAN Charter
identifies human rights as an explicit goal of the Association but again places that objective in dynamic tension
with the rights of sovereign member states. The espoused goal is: “to strengthen democracy, enhance good
governance and the rule of law, and to promote and protect human rights and fundamental freedoms, with due
regard to the rights and responsibilities of the Member States of ASEAN”. The provision treats human rights as
norms to be reconciled with sometimes balanced against norms of sovereignty and non-interference [10].

From the foregoing discussion above, it is undeniable fact that although the legal systems in the region seem
to be different and to a certain extent maybe a hindrance in promoting and protecting human rights, the ASEAN
Charter marked a significant step in the establishment of a formal ASEAN human rights system, which may
help to form a solid foundation for the development of those legal instruments and independent mechanisms
required to strengthen human rights protection in the region.

3. CHALLENGES FACED BY ASEAN IN PROMOTING AND PROTECTING HUMAN RIGHTS

As stated earlier that ASEAN was established principally as a political organisation, there is no doubt that it
did not set out to be an organisation focused on human rights. However, the advent of the ASEAN Charter in
2007 has raised hopes in the region for the promotion and protection of human rights. Regardless of the ASEAN
Charter, the following are some of the challenges faced by ASEAN countries in promoting and protecting
human rights in the region:

3.1 Non-Interference and Sovereignty in Southeast Asia

The non-interference principle seems to remain a permanent fixture of ASEAN as it made its way into the
ASEAN Charter, and constrains the ASEAN Inter-governmental Commission on Human Rights (AICHR’s)
mandate. Although used interchangeably, non-interference seems to suggest a wider application than non-
intervention as described in the United Nations Charter’s Article 2(4). The Article stipulates that all UN member
states shall refrain from the threat or use of force against the territorial integrity or political independence of any
state. Hence, it would suffice to note that non-interference is a core component of sovereignty. Sovereignty is an
institutionalised legal or juridical status, not a viable or sociological condition [11]. In the context of this paper,
it is important to note that criticisms of traditional understandings of sovereignty commonly point to
globalization as having eroded or fragmented state sovereignty practically and judicially [12]. In this paper, the
author will use the term non-interference since this is the preferred term of ASEAN.

Having said all that, it is important to make reference to Article 2 of the ASEAN Charter. The Article
provides that the Commission will promote and protect human rights in a manner consistent with the norm of
non-interference, with deference to the primary responsibility of states and “avoidance of double standards and
politicisation”. Instead ASEAN will pursue a “constructive and non-confrontational approach,” stress
“cooperation,” and take an evolutionary approach [13]”. Based on the principle of non-interference, we are
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bound to face some pertinent questions. How shall for example the AICHR “contribute to the realisation of the
purposes of ASEAN as set out in the ASEAN Charter in order to promote stability and harmony in the region,
friendship and cooperation among ASEAN [14]” when the purposes, on the one hand, is “to promote and protect
human rights and fundamental freedoms of peoples of ASEAN [15]”, and on the other, “to respect the principles
of ASEAN as embodied in Article 2 of the ASEAN Charter, in particular: (a) respect for the independence,
sovereignty, equality, territorial integrity and national identity of all ASEAN Member States”?

In addition to the above, it is important to note that the principle of non-interference is hardly something
unique to ASEAN, but finds prominent places in other organisational structures as well, most notably other
regional human rights regimes organisations such as the Organisation of American Statesby virtue of Article
3(e) and the African Union as a result of Article 4(g). Despite the principle of non-interference remains strong in
other regional human rights regimes, they have been able to consolidate it, at least to some extent, with the
abilities of human rights organs to scrutinise and render binding decisions [16]. So in principle at least there
does not have to be a complete contradiction between accepting, by the political will of a state, the decisions of
an international body and the principle of non-interference. However, when it comes to ASEAN, it is obvious
that the principle is interpreted and applied quite rigidly, especially when it comes to human rights. This is one
of the major reasons why pushing human rights under ASEAN has been a very difficult process [17].

Still on the principle of non-interference as one of the challenges faced by ASEAN countries in promoting
and protecting human rights in the region, Eberhard Ronald pointed out that the ASEAN Human Rights
Declaration would have run counter to the ASEAN Charter had it adopted the universality principle in
accordance to the Vienna Declaration [18]. Furthermore, Lee Jones argued that the non-interference principle in
ASEAN is not as static as it seems. ASEAN’s history of interference and intervention, and its current process of
integration, point to a more dynamic and flexible approach to non-interference and sovereignty than what is
commonly perceived [19]. Jones argued that ASEAN has undergone a diverse range of sovereignty regimes, and
that when ASEAN states intervene militarily it was primarily to protect domestic order [20].

In discussing the principle of non-interference, reference must be made to Article 1(7) of the ASEAN
Charter as well. This Article is also seen as a hindrance in promoting and protecting human rights in the region.
The Article treats human rights as norms to be reconciled with and sometimes balanced against norms of
sovereignty and non-interference. Thus, the ASEAN Charter appears to be inadequate to bring about any real
changes in terms of promoting and protecting human rights in the region.

3.2 The Consensus Requirement

The principle of consensus-based decision making is hardly controversial in the operation of ASEAN. The
officials who comprise the commission are government appointees (normally from foreign ministries) and
accountable to their host governments [21]. They are called “Representatives” rather than “commissioners,”
which puts emphasis on their loyalty to home capitals [22]. With this kind of atmosphere in place, it makes it
difficult to reach a conclusive decision bearing in mind that the problem lies in the fact that within ASEAN, no
lower standard exists- no two-thirds majority or simple majority is prescribed in cases where consensus cannot
be reached [23]. In short, the Southeast Asian ‘culture’ of dealing with one another- the ASEAN WAY - will
make it very difficult to move forward in sensitive issues such as human rights. The ASEAN Charter
procedurally provides that decision-making in ASEAN shall be based on consultation and consensus without
any real dispute settling mechanism. Perhaps, it is important here to make reference to Article 20 of the ASEAN
Charter [24], which provides that the Commissions decisions shall be based consultation and consensus. The
problem with this provision is that, such an arrangement means that each state would be able to reject any
criticism of its own human rights record by veto. Clearly, this could either lead to hampered progress or to
adoption of weak positions based on the lowest common denominator [25].

3.3 The ASEAN Values Debate

This debate has been used in ASEAN as a blanket means not to codify core human rights norms (or the first-
generation civil and political rights) in its constitutive instruments, the Treat of Amity and Cooperation (TAC)
and the Bangkok Declaration. Its declarations, treaties, and protocols across its forty-year history have likewise
denied express codification of these norms. Instead, ASEAN has focused much of its effort towards codification
and enforcement of “second-generation” human rights norms on economic and social rights throughout the
region [26]. This lack of codification of “first-generation” rights fuelled the “Asian values” debate in the 1990s,
led by some Southeast Asian heads of state who decried “Western imperialism” through “Western imposition of
rights” deemed antithetical to “Asian values” [27]. Because of this approach, accession of ASEAN countries to
international human rights treaties is still unsatisfactory. Several ASEAN states, including Brunei Darussalam,
Malaysia, Singapore and Thailand, have entered substantial reservations on certain provisions of the
international human rights treaties. Singapore, for instance, has made all its international obligations subject to
the city state’s law and constitution, while Malaysia and Brunei Darussalam have subjected obligations to
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Islamic and domestic law [28]. Spokesmen from some ASEAN states, particularly Singapore and Malaysia,
buoyed atop a wave of impressive economic development and growth rates, have challenged the Universalist
pretensions of human rights law. Under the relativistic banner of “Asian values,” they champion an alternative
model of domestic governance and development [29]. It could be argued that the “right to culture” has been
invoked as a competing right that qualifies, if not exempts, observance of core human rights norms on civil and
political rights as far as some ASEAN countries are concerned. This has indeed hampered the promotion and
protection of human rights in the region.

3.4 Lack of Enforcement Mechanism

The AICHR does not possess any compliance or enforcement mechanism, which means that there is no
mechanism for submitting complaints and receiving binding judgments and remedies. For example, ASEAN
declarations putatively strengthening citizens’ rights suffer from a key problem member states sought to remedy
with the Charter. They are of a non-binding nature and without any legal mechanisms to enforce them. The call
of ASEAN reformists to establish an ASEAN Court of Justice has not made it into the Charter. Neither have
proposals to impose sanctions on member countries failing to comply with the obligations the Charter entails.
As mentioned earlier, the AICHR does not install mechanisms for human rights victims to complain. Neither
does the ASEAN Commission for Women and Children (ACWC). It is indeed sad to note that the Charter
framed human rights as goals of the Association, but did not specify the concrete means by which those goals
would be achieved or the sanctions that would follow non-compliance [30].

3.5Weak Independent Authority

This point is closely related to the lack of enforcement mechanisms addressed above. There is no doubt that
regional human rights bodies can serve as an independent adjudicators and enforcement agencies when they are
given sufficient autonomy and backed by enough political muscle [31]. For example, they can serve as “norm
incubators” that provide fertile institutional ground for the development and dissemination of human rights
principles. Perhaps it is important to point out that the European Court of Human Rights and Inter-American
Commission and Court of Human Rights are the best regional examples of courts that can indeed promote and
protect human rights. Both courts can investigate cases brought by private citizens and issues judgments against
states. Some have argued that Southeast Asia merits a similar regional court that could offer Southeast Asian
citizens fairer hearings than many could get at home [32]. However, as mentioned earlier, the AICHR is far
from that model, both in terms of political independence and institutional power.

4. PROSPECTS FOR ASEAN IN PROMOTING AND PROTECTING HUMAN RIGHTS

Regardless of the challenges discussed in this paper, it is pertinent to note that we cannot totally deny the
fact that there are some positive prospects for the future in terms of promoting and protecting human rights in
the region. Change will not happen overnight; regional institutions cannot soar too far above the plane of
relevant political will without getting their wings clipped [33]. Those that have developed real teeth- such as the
European Union (EU) earned its influence gradually. If ASEAN is to build influence, it will have to do the
same. The following are some of the future prospects for ASEAN in promoting and protecting human rights in
the region:

4.1 Impact of the Asian Charter in The Region

With the signing of the ASEAN Charter in 2008, the Charter added democracy, respect for human rights,
rule of law and good governance to the sovereignty norms dominating the ASEAN Way, the grouping’s
established repository of cooperation norms. The subsequent formation of a human rights body and the
enactment of an ASEAN Human Rights Declaration (AHRD) created new avenues for strengthening citizen’s
rights in the region. In other words, the adoption of the Declaration represents a significant milestone in the
development of the ASEAN human rights system and underlines both its current significance and future
possibilities [34]. Despite the criticisms levelled against the Charter, it is important to note that regional human
rights systems are not fixed products, established at particular points in history, but rather are works-in-progress,
evolving over time. The European Convention on Human Rights (ECHR), for instance, was adopted in 1950 and
came into force in 1953, but it evolved slowly over the next sixty years with the cumulative addition of
substantive protocols [35]. It reached an important milestone in 1998, for instance when Protocol 11 abolished
the European Commission on Human Rights, eliminating its filtering of cases sent to the European Court of
Human Rights and subjecting national parties to the compulsory jurisdiction of the Court by eliminating
optional derogations [36]. What began as a political construct, therefore, evolved gradually to become a
powerful judicial mechanism. It would suffice to note that the ASEAN human rights system is on a similar road,
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in many respects, starting out as a political project, but evolving along the path to becoming, potentially, an
authoritative law-making and law-enforcing body.

4.2 Application of International Human Rights Conventions in the Region

All ASEAN states have ratified the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) and the Convention on the Rights of the Child (CRC), the provisions of which ASEAN
states pledge to uphold in the Terms of Reference of the ASEAN Commission on Women and Children
(ACWC). Among other rights, CEDAW guarantees equal rights for women [37], including rights to property
and rights regarding marriage and family planning [38]. CEDAW also prohibits trafficking in women [39] and
grants women equal rights to participate in government [40]. The CRC guarantees children the right to life, a
broad range of rights relating to legal processes, freedom of association and assembly, freedom to practice
religion and culture, and rights to asylum, expression and information, health, education, and privacy. Both
conventions guarantee the right to nationality [41]. Although the two conventions have been signed by all the
ASEAN states and even making some reservations to certain provisions as mentioned earlier, this should not be
used as a ground to deny the impact of these two conventions which can clearly be seen in several ASEAN
State’s national constitutions. For instance, the right to life can be seen in Article 5(1) of the Malaysian Federal
Constitution, Articles 32 and 38 of the Cambodian Constitution, Article 353 of the Myanmar Constitution, and
Article 9(1) of the Singapore Constitution etc.

4.3 Parliamentary Role

One of the longstanding features of the ASEAN is that it is basically an inter-governmental, inter-State
organisation. Despite the many references to people’s participation in its various instruments, there is still no
people’s organ in the structure of ASEAN itself [42]. There is no ASEAN Parliament or Assembly. This invites
reflection on how to ‘popularise’ ASEAN in the more people-centred sense both structurally and substantively.
The ASEAN Inter-Parliamentary Assembly (AIPA) now has representation from parliamentarians from all ten
ASEAN countries, and it may, one day, sow the seeds and open the door to the much needed presence of a
regional parliament in the ASEAN structure. On a forward-looking note, the dynamic which could be propelled
as the next crucial step for ASEAN is to take the quantum leap to set up formally in the ASEAN structure a
regional Parliament or Assembly, and the AIPA could be a platform for this. This would help to respond to the
need for checks and balances at the ASEAN level in regard to human rights protection and be a possible voice
of the peoples of the region in this regard [43].

4.4 Better Implementation of Existing Domestic Laws

The future looks bright in terms of narrowing the gap between legislation and implementation in the region.
As the Association moves forward, we are likely to witness some positive developments in the area of
promoting and protecting human rights. In order to promote and protect human rights in the region, apart from
focusing mainly on the ASEAN Charter, the best protection for ordinary people will be better implementation of
existing domestic laws, strengthening of legal bodies and improvements in legal education, which, in turn, will
facilitate effective implementation of ASEAN mechanisms. In this regard, the region to a certain extent is
moving towards that direction with the establishment of Human Rights Commissions at national level or into
their domestic laws and they are tasked with promoting and protecting human rights. Interesting, four ASEAN
countries (namely, Indonesia, Malaysia, Thailand and the Philippines) now have national human rights
commissions which are accepted internationally as independent, and they act as promoters and protectors of
human rights in the most direct sense [44]. Furthermore, every ASEAN member state has existing domestic
laws if routinely and robustly implemented could be strong tools to promote and protect human rights, even if
not couched in specific human rights language. In almost all ASEAN countries, the grounds and procedure for
arrest, trial and detention are prescribed by law. Employing right-based language, their criminal procedure codes
expressly provide for, at least in theory, the fair and equal enforcement of due process protections.

4.5 Presence of Civil Society Actors and Networks in the Region

The number of civil society actors, such as NGOs, working on the issue of ASEAN and human rights has
grown considerably throughout the years [45]. While some take a low-key approach, others adopt a more
assertive role. While some are linked with academic institutions, others are more grassroots-oriented. While
some are more local in inputs and networking, others are more from the international field [46]. A key message
concerning the role of civil society is that in their plurality, they act as an important check-and-balance for the
promotion and protection of human rights in the region and they deserve to be well supported as part of the
building of a comprehensive human rights system for the region. Generally, civil society groups are in a position
of applying pressure on the government to succumb to the will of the citizens or members of the public. Hence,
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civil society groups and other citizens or collectives could change the cost-benefit calculation of their national
leaders even if reshaping their leaders’ normative beliefs proves too formidable a task.

5. CONCLUSION

The discussion in this paper shows that the challenges of promoting and protecting human rights in ASEAN
do not end with the adoption of the ASEAN Human Rights Declaration. Ensuring the effective implementation
of the Declaration and mainstreaming the values contained therein remains a crucial challenge, particularly for
the AICHR and all relevant mechanisms in ASEAN. The commitment to promote and protect human rights in
ASEAN is high. ASEAN and its member states have striven to bring their constitution and rights legislation in
consonance with international standards and long term improvements of citizens’ rights can be identified.
Noteworthy in this respect are the more recent political reforms in Myanmar. Of recent, we have witnessed
some positive developments in the area of human rights. In Malaysia, the Internal Security Act 1960 has been
abolished as the law allows for detention without trial. In Singapore, a relaxation of security-related limitations
of citizens’ rights can be observed. It cannot be denied that loopholes and weak enforcement still account for
serious gaps between norm and reality even in more democratic countries. However, most constitutions of the
region provide for essential citizens’ rights. They guarantee a broad range of fundamental freedoms, political
and civic rights as well as economic and social rights [47]. Most ASEAN countries grant rights of political
participation, press freedom, freedoms of association, assembly, speech and information, freedoms of thought
and conscience, the protection of privacy, habeas corpus rights, and protection from arbitrary treatment by state
authorities, due process and equality before the law.

In addition to the above, at the international level, individual ASEAN member states have displayed a
greater openness to acceding to human rights conventions and have participated vigorously in human rights
debates within the United Nations. However, there is no doubt altogether that the process of the enhancement
and protection of human rights has started slowly with the formation of the AICHR. The future looks bright, but
concerted effort is needed from the regional body. Hence, to secure human rights in ASEAN, some initiatives
have to be taken such as: a process of community building; awareness enhancement through various channels of
communication, consensus on human rights issue among member states; adopting compliance and enforcement
mechanisms; establishing ASEAN Parliament or Assembly; introduction of a review process for monitoring
member states to see their performance in the promotion and protection of human rights; support from the
international community in the development of civil society; focusing attention on establishing the groundwork
for an institutionalised human rights culture at the grassroots level, line by line, precept by precept and
government action must be called to account first through the internal check of an active civil society, and then
through the external check of the international community.

As a concluding remark, it is inevitable to point out that the expectations facing ASEAN are thus high,
especially as a consequence of the Charter and the birth of the various bodies mentioned in this paper. The
challenge now is to progress beyond the legitimisation of human rights through those entry points to the
actualisation of human rights in terms of genuine protection and implementation of human rights in the region.
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Abstract

This paper identifies challenges and solutions of higher education in the ASEAN economic community. The discussion is
divided into human index development followed by the development of higher education in ASEAN. The article then
discusses the challenges faced by ASEAN countries concerning ASEAN economic community. The final part of the
discussion focuses on several solutions for a higher education institution. The most important aspect is to develop a real
framework of cooperation among ASEAN countries. This comprises four important aspects, namely the establishment of an
ASEAN Research and Development (R&D) Centre; improvement of the quality of publication and university ranking;
reformation of educators and researchers; and standardisation of academic programmes among ASEAN higher education
institutions.

Keywords: Solutions of Higher Education Institutions, ASEAN Economic Community, Human Index Development

1. INTRODUCTION

The Association of Southeast Asian Nations (ASEAN) was established on August 8, 1967, in Bangkok. It
consists of five original member countries, namely Indonesia, Malaysia, Philippines, Singapore and Thailand.
The membership has expanded and currently includes five additional member countries, namely Brunei,
Myanmar, Cambodia, Laos, and Vietnam. The total population in the ASEAN region is more than 600 million
people with a cumulative gross domestic product (GDP) of US$1.8 trillion and total trade valued at $2 trillion
[1]. The main emphasis of ASEAN has been regional cooperation for the benefit of all member countries. To
obtain this regional cooperation, in January 2007, the ASEAN leaders affirmed their strong commitment to
accelerate the establishment of an ASEAN Economic Community (AEC) by 2015. The main objective of AEC
is to transform ASEAN into a region with free movement of goods, services, investment, skilled labour and the
free flow of capital [2]. In addition, it is hoped that the close cooperation through the AEC will decrease
economic and development gaps between ASEAN countries. Disparities exist in term of national income levels
and access to technology, urban and rural inequalities, and gender gaps in some countries and regions within
countries. Poverty in rural areas, where the majority of ASEAN members live, has been difficult to address and
has a significant impact on the educational and economic opportunities available to the populations in these
areas.

Even though ASEAN countries are diverse in size, the level of development, language and religion, they
share the goal to be united as one. Regardless of their differences, these ten countries share a similar emphasis
on human resource development. Human resource development is the important key in developing ASEAN to
enter the knowledge-based economy and global environment. Education, as a fundamental human right, is
considered critical and strategic for developing their human resources to increase integration and
competitiveness [3]. Governments play a role by providing high-quality education and learning to all people.
However, opening access to quality education and learning the opportunity to all people is not always easy as
there are a number of challenges. Therefore, the main objective of this paper to identify challenges and solutions
for higher education in the ASEAN economic community.

2. HUMAN DEVELOPMENT INDEX

Human development is a development of expanding an individual’s options. It places importance on three
essentials; for individuals to lead a lengthy and good life, to obtain knowledge, and to have rights to use
resources required for a respectable living standard. The Human Development Index (HDI) has become a
standard for measuring human development. Its element indices assess life expectancy, literacy and education,
as well as GDP per capita. The HDI is a statistical tool used to measure a country’s overall achievement in its
social and economic dimensions. The social and economic dimensions of a country are based on the health of
people, their level of education and their standard of living. The 2015 Human Development Report (HDR)
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keeps the same cut-off points for the four categories of human development achievements that were introduced
in the 2014 HDR: 1) very high human development (0.8 and above); 2) high human development (0.700-0.799);
3) medium human development (0.550-0.699) and 4) low human development (below 0.550). Table 1 shows
the education index for ASEAN countries from 1990-2014. Colum one revealed the HDI rank by country.
Singapore is the highest ranking for HDI followed by Brunei. On average, both Singapore and Brunei are
categorised under very high human development. Meanwhile, Malaysia and Thailand are categorised under high
human development. Indonesia, Philippines and Vietnam are categorised under medium human development.
Laos and Cambodia are under low human development. Overall, the indices showed an increasing pattern
throughout the period.

Table 1 Education Index: ASEAN Countries

F';'a?]:( Country 1090 1995 2000 2005 2010 2011 2012 2013 2014
31 Brunei Darussalam 078 080 082 084 084 085 085 085 0856
143 Cambodia 036 038 042 049 054 054 055 055 0.555
110 Indonesia 053 056 0.60 064 067 067 068 068 0.684
141 Laos People’s Democratic 039 042 046 050 054 055 056 057 0575
Republic
62 Malaysia 064 068 072 073 077 077 077 078 0.779
148 Myanmar 035 039 043 048 052 052 053 053 0536
115  Philippines 058 059 062 064 065 065 066 066 0.668
11 Singapore 071 077 082 084 089 090 091 091 0912
93  Thailand 057 061 065 068 072 072 072 072 0726
116 Viet Nam 047 053 058 062 065 066 066 066 0.666

(Source: UNDP, International Human Development Indicators, 2015).
Download the data: http://hdrstats.undp.org/en/indicators/default.

3. DEVELOPMENT OF HIGHER EDUCATION IN ASEAN

Education plays a vital role in creating a knowledge-based society and contributing to the enhancement of
ASEAN competitiveness [4]. The main objectives of education in the ASEAN community are to advance and
prioritise education and focus on creating knowledge-based society; achieving access to primary education;
promoting early child care development and enhancing awareness of ASEAN to youth through education [5].
The government of each member country has taken key steps in the development of their higher educational
policies. Table 2 shows the policies and objectives of higher education for each country in ASEAN. Most of the
ASEAN countries like Brunei, Cambodia, Indonesia, Laos, Myanmar, Vietnam and Philippines focus on
improving the quality of higher education. Singapore plans to mould its human capital with cross-cultural skills,
critical and inventive thinking and communication skill. Meanwhile, Malaysia and Thailand focus on becoming
regional hubs for higher education in ASEAN. ASEAN countries face several challenges in achieving these
objectives.

Table 2 Development of Higher Education Policies in ASEAN

Countries Policies Obijectives

Brunei The 21st Century | 1.Equip students with necessary skills and knowledge that is necessary
National Education for them to compete in both local and international job market.
System (SPN 21) - | 2.Gear nation towards quality education and better economic

2012 performance.

Cambodia | Educational 1. Increase opportunities for higher education among prioritised students
Strategic Plan (poor students, female students, students from remote areas).
(2006 -2010) 2. Improve quality and efficiency of education service and institutional

development and capacity building.
Indonesia | Higher Education | 1. Integrate internal and external quality assurance by developing the

Long Term HEI database.
Strategy (2003 - | 2. Implement new paradigm in education management and quality
2010) improvement.

Laos Higher Education | 1. Improve the quality of higher education.
and  Skills  for | 2. Improve functional skills among students that are required to be
Growth in Lao employable in the future.
PDR -2012 3. Prioritise underfunded fields such as science and engineering.

Malaysia National Education | 1. Make Malaysia a hub of higher education excellence.
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Strategic Plan | 2. Develop human capital with first class mentality.
(NHESP - 2020) 3. Reposition country’s higher education to meet current and future
challenges.
Myanmar | Long Term | 1. Generate a learning society capable of facing the challenges of the
Education knowledge-based society.
Development Plan | 2. Development of human resource, expansion of research, promotion
(2001 —2030) of quality education, and preservation of national identity and values.
Philippines | Long Term | 1. Broaden the access of disadvantaged groups to higher education.
Development Plan | 2. Improve the quality of HEIs, programmes and graduates to match the
(2010 — 2020) demands of domestic and global markets.
3. Strengthen research activities in HElIs.
4. Expand alternative learning systems/modality in higher education.
Singapore | 21st Century | 1. Prepare students to thrive in a fast-changing and highly connected
competencies in world.
academic 2. Develop civic literacy, global awareness, cross-cultural skills, critical
curriculum (2012 — and inventive thinking and communication skills.
2014) 3. Refine teaching approaches and assessment methods.
4. Develop tools for holistic feedback and assessment.
Thailand Long Term Higher | 1. Focus on education ethics.
Education Plan — | 2. Focus on linking education with employability.
Phase 2 (2008 — | 3. Development of Thailand as a regional hub for higher education.
2022) 4. Innovation to improve national competitiveness.

5. Liberalisation of trade in education services and the future
employment in AEC.

6. Encourage educational institutions to produce graduates who are
equipped with professional skills, language skills and inter — cultural
skills

Vietnam Education 1. Develop high-quality human resource to match the socio-economic
Development structure and modernisation of country.
Strategy (2008 — | 2. Enhance national competitiveness in the regional economic
2020) integration.

3. Focus on linking educational training with job placement and
demands of employability.

4., CHALLENGES IN HIGHER EDUCATION FOR ASEAN COMMUNITY
The following discussion will focus on challenges by ASEAN countries:

4.1 Brunei Darussalam

The Ministry of Education continues to work hard to develop and prepare the nation’s youth for
employment in realising its vision 2035. Every citizen and residence are given opportunities to equip themselves
with knowledge and skills required by the industry. Various departments within the Ministry of Education have
been coordinating and collaborating with relevant stakeholders in addressing the needs and implementation of
inclusive education in Brunei. Ensuring support for the different at-risk groups poses a challenge in terms of
manpower, resources, information, understanding and acceptance [6].

4.2 Cambodia

Higher education in Cambodia still faces significant challenges in term of access, equality, quality,
relevance, funding and management and administration. A drastic increase in enrolment for higher education in
Cambodia caused triple challenges to build a mature core system in order to assure the minimum levels of

quality [7].

4.3 Indonesia

One of the key challenges faced by the Indonesian higher education institution is the inability to support
the number of enrolments due to the small size of the institutions [8]. Besides, [9] Indonesia also faces
challenges in term of financing, quality of teaching and research, difficulties of access and equity and limited
accreditation. Comparing with neighbouring countries, the relatively low research outputs are correlated with
the insufficient budgets allocated for research. The majority of institutions do not have the financial and

academic basis to conduct research; thus, they should concentrate their efforts on developing high-quality,
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relevant teaching. Furthermore, Indonesia only allocated 0.08 % of its GDP for research in 2013. An

accreditation system is necessary to access the progress and quality of Indonesian higher education. The biggest
challenge is that approximately 20% of institutions or study programmes are unaccredited.

4.4 Laos PDR

In the case of Laos, the major challenges faced in higher education are to produce and provide good quality
human resources to meet the needs of the country’s socio-economic development. Currently, higher education in
Laos is described as lacking a clear vision, appropriate policy, strategy, and master plan to meet regional and
international quality and competitiveness [10].

4.5 Malaysia

To become a regional hub of educational excellence, Malaysia must first and foremost address the
challenges within Malaysian universities. The fall in the position of premier Malaysian universities like
Universiti Malaya and Universiti Sains Malaysia in the Times Higher Education (THES) 2005 and later in
THES 2007 signifies a crisis within Malaysian universities. If higher education in Malaysia is to reach its
aspirations laid out in the National Higher Education Strategic Plan (NHESP), then these rankings must be
viewed as an important wake-up call for the country to tackle the fundamental problems within institutions of
higher education in Malaysia. It is hoped that with the rating system for Malaysian higher education institutions
in place for all local universities, both public and private, it will work towards achieving a Band 6 (outstanding)
on the ranking. HE in Malaysia needs to reposition the country’s higher education to meet current and future
challenges through the internalisation policies. The NHESP has outlined a number of strategies that will be
adopted to transform Malaysia’s higher education in order to provide a solid foundation for the future.

4.6 Myanmar
One of the key challenges of higher education in Myanmar is to create strong research activities by
expanding activities of research to international collaborations [11].

4.7 Philippines

As for higher education in the Philippines, local, regional and international stakeholders collaborate toward
improving the country’s higher education sector by implementing reforms that enable the acquisition of
knowledge, development of skills, values and attitudes which will enhance productivity, globalisation and
competitiveness of graduates [12] and address the challenges arising from unanticipated environmental, social,
and economic change [13].

4.8 Singapore

To become an educational hub for the ASEAN region, the government of Singapore has broadly promoted
the internationalisation of national policy and recruited prestigious foreign universities to establish local
campuses. This strategy is important to expand access for the local students to develop their potential.

4.9 Thailand

To become the regional education hub in South-East Asia, one of the key challenges of the Royal Thai
Government is to upgrade the quality of Thai universities while upholding their academic freedom and social
responsibility [14]. Ultimately, Thailand aims to attract more foreign students to continue their study in
Thailand. In addition, to ensure their students stay competitive in the international market place, the Kingdom of
Thailand aim to accelerate the development of university research activities nationwide to enhance national
competitiveness.

4.10 Vietnam

The main concern in Vietnam’s higher education is the lack of quality. Most university graduates do not
have the adequate capacity to cope with rapid industrial and technological changes [15]. In order to improve the
quality of higher education, Vietnam underwent structural adjustments including improvement of higher
education programmes and teaching and learning methods, development of lecturing staff and higher education
managers, increase in research, etc [16].

5. SOLUTIONS HIGHER EDUCATION FOR ASEAN COMMUNITY

Research education is central to any education system since it will provide significant data for the success of
the process of teaching and learning. Today, there are a lot of issues regarding education which need to be
explored or studied especially in higher education. Several important aspects of higher education should be
reviewed together or reformed collectively by the educational experts and authorities. This issue can be seen
from several perspectives such as research, publication, consultation, curriculum design, teaching and learning
as well as evaluation and assessment. A significant number of books, journals, reports and documents should
also be published.
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There is a pressing need to promote a platform in which researchers in ASEAN countries should work
together in terms of research. Given its shared community and interest, ASEAN members should work together
to enhance the quality of education in their countries. All best education practices should be based on research,
and this aspect could be distributed and conducted by universities and other higher education institutions across
ASEAN. Cultivating research through various fields of research of education and developing international
networking are some of the steps that can be promoted by all scholars, experts and academicians in higher
education institutions.

Globalisation has created unprecedented challenges. In terms of higher education, [17] emphasised that most
of the Southeast Asia countries lack qualified faculty staff, declining academic community, limited experience
of quality assurance processes, lack equitable access for all students, lack infrastructures, geographic spread and
diversity of universities, have poor use of English, and limited research expertise. AEC poses similar challenges
to the higher educational institutions in ASEAN. The education system in ASEAN countries is diverse;
therefore, students involved in the intra-regional movement may face many problems in terms of cultural
diversity, language and communication barriers, instructional practices and curriculum incomparability.

A real framework of cooperation should be established by ASEAN countries, particularly among their higher
educational institutions. In facing the ASEAN economic community, it is hoped that this framework will enable
all higher educational institutions to work together to achieve these objectives:

a. Toencourage and carry out joint research and studies among ASEAN experts and academicians.

b. To disseminate findings of research, knowledge, skill and experience.

c. To publish journals, books and materials among academicians and researchers.

d. To support the development of the educational system and policy of every ASEAN member especially

the less developed countries.

e. To promote cooperation and create greater networking and smart partnership among researchers in

various fields of education.

Several aspects should be taken seriously into consideration by scholars, experts and academicians to
develop the ASEAN regional framework of educational networking and collaboration. Firstly, it is very
important to establish an ASEAN Research and Development (R&D) Centre to raise funds and coordinate
research and publication for scholars, experts and academicians for ASEAN higher education institutions. This
R&D centre will mainly organise research and publish material based on niche areas needed by ASEAN
countries. Therefore, teachers, educators or lecturers will be involved in active debates, forums, discussions,
seminars and workshops which are frequently organised. They could be able to freely give their ideas, opinions
and suggestions to improve and strengthen their research, training, modules and courses based on the research
conducted. A research-based institution at the ASEAN level should be jointly established by the governments,
universities as well as non-governmental organisations. Every ASEAN country should actively play their roles
and financially assist the development of this research institution. They should invite other researchers from
ASEAN higher education institutions to participate in research. They could receive research funds from
governments, private sectors and NGOs to do joint research regarding important aspects of ASEAN such as the
economy, politics, society and education. It is imperative that the philosophy of research education is based on
the ASEAN context to improve the quality of education. For example, religion and religious values should be
considered seriously in the ASEAN educational system and to eliminate negativities that may influence ASEAN
youth.

Secondly, improvement of the quality of publication and university ranking. Today, only a few numbers
universities in ASEAN were included in the world’s highly ranked universities. In the context of Malaysia, from
nearly 500 higher education institutions in 2016, there were less than ten universities included in the top best
universities such as UM, UPM, UTM, UKM and UTP. Several factors influence the rankings such as the lack of
research funds, indexed journals and books, English language barriers as well as the number of academicians
and researchers. Publishing in SCOPUS and ISl indexed journals requires a high level of English writing
proficiency. There are thousands of higher education institutions in ASEAN producing a large number of
academicians and graduates. This indicates that these higher educational institutions have their quality standards
despite not having been included in the world top universities. Thus, there is a need to develop an ASEAN
ranking system and criteria as well the ASEAN publications index to promote academic writing and ensure
quality standards. Many academicians and researcher are trapped by the current trend of writing in ISI and
SCOPUS journals or publications. This issue has become more serious since there are irresponsible people who
have manipulated the academicians’ eagerness to be published in ISIT and SCOPUS publications. Unfortunately,
the fee rates of some of the journals are exorbitant and fake journals have emerged. These journals have been
blacklisted by the authorities. One solution is that all ASEAN higher education institutions should engage more
actively in regional journals and book publications. There should be more MOUs and MOAs among these
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institutions to increase the number of quality journals and books. A series of discourses and seminars should be

organised by ASEAN higher educational institutions to form and produce the ASEAN University Index and the

ASEAN Index for Publication and Research.

Thirdly, reformation of educators and researchers. To improve abilities to face challenges as well to provide
solutions to higher education institutions, all scholars, experts and academicians should actively carry out
research regarding in planning and implementing the integration of knowledge. The development of technology
and ICT provide new approaches to developing the education system. Cultivating research among academician
should be one of the main agenda in the higher education system. Research lends support to theories and
provides data for interpretation. A correct understanding among educators is essential to ensure that they are
able to fulfil their duties based on facts and not based on personal perception or assumption.

In educating the 21% century generation, academicians should use the latest pedagogy and approaches in the
process of teaching and learning. Besides research and publication, every academician should become effective
educators in and outside the classroom. In a borderless world, access to information is critical. E-learning,
blended learning, MOOC, mobile learning, modular, workplace, etc. are some of the current approaches used in
many higher educational institutions. Strong networking among higher educational institutions within ASEAN
countries will provide wider educational opportunities to their students. Students will be able to share and obtain
knowledge from other universities in ASEAN as well as from other countries via the internet and open sources
information. As a result, it will enhance the students’ knowledge and information. Students’ mobility is another
effective mechanism to improve students’ knowledge, social skills, experience and international networking.

Fourth, standardisation of academic programmes among ASEAN higher education institutions. Thousands of
higher educational institutions exist in ASEAN offering various levels and types of programmes. A standard
quality assurance should be developed and recognised by every ASEAN country. This standard will give a new
way for student exchange, joint awarding programmes, guidelines for transfer credits and degree recognition by
all ASEAN countries. This standard will directly improve the quality of academic programmes offered in these
higher educational institutions, and it becomes the benchmark academic standard of ASEAN. It will also be very
helpful for the stakeholders, educational authorities and industries to evaluate and improve the quality of the
programmes offered by these higher educational institutions.

6. CONCLUSION

In ASEAN countries, education is a critical and strategic approach to developing human resources. The
government plays a role by providing high-quality education and learning to all people. However, providing
access to quality education and learning the opportunity to all people is not always easy and every ASEAN
country has different levels and quality of education. Each country has its challenges, and there is an urgent
need to develop practical solutions. To achieve the goals of the ASEAN economic community, a real framework
of cooperation should be established by ASEAN countries. It is hoped that the framework will encourage joint
research among ASEAN experts and academicians. This will promote disseminating the research findings,
knowledge, skill and experience as well as to publish journals, books and materials among academicians and
researchers. This framework will also support the development of the educational system and policy of every
country of ASEAN especially the less developed countries and to promote cooperation and create greater
networking and smart partnership among researchers in various fields of education.
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Abstract

This paper is to study the bequeathing inheritance of the Prophet, which is considered the most important mission of all the
Muslim scholars. The Lordship of Almighty Allah on His servants is sending down His Messengers to mankind and the most
prestigious status is the status of the message and the prophet hood that He hath chosen the messengers and the prophets
from among His creations to preach Islam as the way of life, the best of them is the Prophet Muhammad Peace Be Upon
Him. This paper discuss the status of the Muslim scholars in the Islamic point of view to whom Almighty Allah has made
them honors upon others who follows the ways of the prophets of those who have sacrificed in bringing the followers to the
right path, helping them from injustice, encouraging them to do good deeds and forbidding wrong and calling them to Allah
in most peaceful ways and wisdom. These constitute the solicitation of the prophet hood inherited by the followers of the
Messengers in the past until the present day and will be continuing to the Day of Judgment. The findings of the study are as
the following; the blessing and the Lordship of Allah on His servants is that He has given them the life and other living
factors and He has honored his servants with the Quran sent down to them as the guidance of life to Islam, the true religion
of Almighty Allah. Almighty Allah has honored the servants with the true religion and the revelation of the holy scriptures
and the holy scripture of Al Qur'an is considered the final revelation and the most sublime law and Almighty Allah has sent
down the messengers and the prophets from the first prophet, Adam Alaihis salam to the last prophet Muhammad Peace Be
Upon Him where the last prophet, Muhammad Peace Be Upon Him is considered the most sublime among them.
Inheritance from the prophet and religious heritage are the two laws of almighty Allah where we need to pay full attention in
the persistence of religion in human life. The most importance of inheriting the messengers is bequeathing inheritance of the
Prophet through Al-Quran and the Tradition of the prophet.

Keywords: the bequeathing inheritance of the Prophet, the status of the Muslim scholars
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The Prevention of Violation the Rights of Suspects by Police in
Law Enforcement (An Effort to Build a Culture of Human Rights-
Based Police Law)
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Abstract

The national police, as well as being the stronghold of law enforcement, has such a duty of protection of human rights. The
problem is precisely the police in carrying out law enforcement more violates Human Rights, both administrative and
procedural violations, and violations of physical/violence. It occurs in the case of the light up to the case that the heavy
procedural infringement. The violation of human rights by police as if becomes habit. Therefore, reinterpret human rights
and human rights violations are understood by Police, is an attempt to answer the problem. Prevention of human rights
violations requires such a cognitive approach. Placing mindset (thought) in the cognitive structure of apparatus as subject to
change. The understanding of the criminal law and human rights instruments as knowledge and new awareness. Starting
from the mental activity of apparatus for directing and controlling the mind for all the good things and open to do as well as
close the negative things and not commendable. The police who realized that they have evidence of the important position
that are empowered to enforce the law will give justice to man with wisdom and tact.

Keywords: Violation the Rights of Suspects, Police in Law Enforcement, Culture of Human Rights

1. INTRODUCTION

The reports of Commission Services Administration Complaints in 2015, noted that the data human rights
violations which were done by the police was 2734. It is in contrast with reports of complaints of human rights
violations by the prosecution only 252, and court 640.

Referring to the Convention on Civil and Political Rights, Code of Conduct for Law Enforcement Officials
put a heavy duty protection of human rights of the public to the law enforcement officials, especially the police.
The reality is still a lot of human right violations which are committed by the police. Human rights violations
are not merely personal, but also structural, as an indirect means to uncover or solve problems.

The Law No. 8 of 1981 on the Code of Criminal Procedure (KUHAP), replaces Het Herziene Inlandsch
Reglement (HIR) as an umbrella law on criminal procedure in Indonesia set up the entire process of inquiry,
investigation, prosecution, judicial, investigation, appeals High Court to appeal and judicial review to the
Supreme Court has a passion for lifting and placing the suspect or the accused on an equal footing before the
law, through the guarantee of protection of the rights of suspects / defendants.

Some of the principles that underlie the protection of the rights of suspects such as: equal treatment before
the law, presumption of innocence, and the judiciary should be done quickly, simply, and the cost of
lightweight, free, honest, and impartial basis must be applied consistently in all levels of court. In practice, some
different forms of violations of the rights of suspects and defendants. As for the removal of BAP by witnesses,
torture to obtain confessions from suspects, unlawful arrest until engineering cases.

The police is as a component of the criminal justice system [1] is the entrance of law enforcement. Police is
expected to be the bastion of law enforcement at the same time protecting human rights. Since, it is very
worrying when the police were supposed to carry out the law and protect, but they violate human rights.

Based on the background above, it is needed the efforts to be formulated as the basic prevention of human
rights violations by the police as, How is the prevention of Human Rights Violations in law enforcement?

2. RESEARCH METHODOLOGY

To answer the problems, the writer uses the paradigm of constructivism, [2] with the type of Socio legal. [3]
It is to take out of the law of the objective world to the subjective as an effort to put the law is no longer in a
vacuum, but causality interact with some aspects of intellectual and social Police in selecting and taking
appropriate legal action and do not violate human rights. Reflective and interpretive approach is used to analyze
referring to the tradition of hermeneutic as peculiar in human studies. Hermeneutic method is used to gain an
understanding of the findings that is obtained from records constructive dialogue. Doing by way of explaining
the processes formulating the meaning and explaining how the meanings of happenings that are contained in the
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language and actions of law enforcement officers of the law, as an attempt to enforce the law. Furthermore,

describing the results of reading and interpreting by arranging the construction of prevention of human rights
violations.

3. PREVENTION OF HUMAN RIGHTS VIOLATIONS BY POLICE IN LAW ENFORCEMENT

HUMAN RIGHTS VIOLATIONS AND LAW ENFORCEMENT BY POLICE

Human right is rights that already belonged to someone since they were in the womb. Human rights apply
universally. The basic of Human Rights is stated in the Universal Declaration of Human Right. In the
Constitution of 1945 of the Republic of Indonesia, as contained in paragraph 1 of article 27, article 28 and
article 29, paragraph 2, article 31, paragraph 1 and article 30 paragraph 1.

Human rights in law enforcement [4] can be found in Explanation of the Criminal Procedure Code, [5] there
are 10 principles that should serve as a guide for law enforcement officials, especially the police to protect the
rights of suspects, and can be divided into general principles and special principles, namely :

General principles:

Equal Treatment upfront without any discrimination of law;
The presumption of innocence;

The right to obtain (compensation) and rehabilitation;

The right to receive legal assistance;

The rights of the defendant's presence at trial;

Free trial done, fast and simple cost;

The judiciary is open to the public.

@mooo o

Special principles:

a. Infringement of individual rights (detention, search, confiscation) should be done by law and carried out
with a warrant;

b. The right of a suspect to be informed about defendent and suspect;

c. The obligation of the court to control the execution of court rulings.

Although, the Criminal Code has been explicitly reflects an understanding of human rights by placing the
human rights principles, in the implementation has not been providing protection for the rights of suspects,
especially the poor. In the context of law enforcement, police with the limited human resources in the field of
inquiry and investigation, especially in the regions, studying the material and formal criminal law is not an easy
thing.

It requires a lot of time and thought, and it requires skill intellects of Police (investigators) the Bachelor of
Law and Bachelor of Laws as investigators, whereas the number of investigators in the police institution is
limited. This situation is increasingly making Police investigators expanded the number of helpers (NCO rank),
which is actually in terms of capabilities, knowledge of the law and lack of intellect can be assured. Such a rank
is certainly not in harmony if reviewed from the point of balance in the line of the public prosecutor or the
judge.

This case becomes thing which is often found inadequate investigation and unfocused, resulting in frequent
violations of the rights of suspects, as complained in a lot of complaints. Such as: intimidation, torture, forced to
admit the deed, and reconstruction directed. Secondly, as the absence of the right to freedom from torture. Police
attached by force, using ways of suppression and violence in order to give recognition. In addition, the existence
of the offence of ignoring the right to legal assistance. Police investigators are still often prohibit/suspect using
its own lawyers. Police did not provide lawyers for defendants even though the penalty of more than five years,
if there is an appointed lawyer of concern is the behavior of a designated lawyer does not provide legal
assistance to its full potential.

The other violations are violations of the right to be free from arbitrary arrest. Two forms of violations are
violent arrests, and arrests without warrant. It all cannot be separated from the old habit of making laws just as
security approach. 1) The arrest and detention of a person for the sake of maintaining stability, without law. 2)
The application of a culture of violence to crack down on citizens who are considered an extreme. 3) The
silencing freedom of the press by means of Letter of Business Permit ( SIUP ). 4) Restrictions on the right to
association and assembly and expression, because it was feared would be the opposition government [6].

Two International Human Rights Covenants, which were ratified by Act 11 of 2005 (for the Covenant on
Economic, Social, Cultural), and by Act 12 of 2005 (for the Covenant of Civil and Political). [7] Additionally,
the Police specifically have had Police Regulation No. 8 of 2009 on Implementation Principles and Human
Rights Standards in the Discharge of Duties, in fact up to now protection of human rights is still a mere
formality, in paktik still often happens violations.

In the context of the criminal justice system, the police as a criminal offense entrance have a big hand in
expediting the process of examination before the court which made Prosecutors and Judges in proving a
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suspect's guilt or innocence so that it can be punished or free. It also largely depends on results investigation of
Police (investigators).

4. DEFINITION OF THE LEGAL RIGHTS OF SUSPECTS IN INVESTIGATION

Based on the explanation above, the various forms of violations which are committed by the police in the
handling of criminal acts can be classified as (1) the administrative and procedural violations, and (2) physical
violations of suspect. The violation of administrative and procedural in inquiry levels can occur in the form of
light until the case is classified as severe procedural violations. Referring from several types of rights violations
suspects were based on analysis of the practice of investigation and application of the Code of Criminal
Procedure fundamentally can be interpreted as follows.

The police in carrying out their functions as Investigator almost never officially and the procedural rights of
suspects tell to accompany by legal counsel when handling a criminal offence. The granting of the right of the
suspect to obtain legal aid is an important instrument in a fair legal process in law enforcement and the
protection of fundamental Human Rights is a part specifically for the rights of freedom and for the rights of the
soul. Mentoring legal counsel basically reflecting the implementation of the principle of legality Article 1 of the
Code of Penal (Penal Code). This provision has the substance and the same purpose, namely as a form of legal
protection of the right to freedom and rights to body and soul of a suspect. Thus it is feasible if legal aid is seen
as a concrete manifestation of the principle of legality.

In the explanation of Act No. 18 of 2003 about the advocate, affirm, "in an attempt to embody the principles
of State law in the life of society and State, the role and functions of the profession as Advocates of free,
independent and responsible is the important thing, in addition to the judiciary and law enforcement agencies
such as the police and the Prosecutor's Office. Through the legal service which is provided, advocate
professional stints for justice under the law for the benefit of people seeking justice, including an attempt to
empower communities to realize their fundamental rights before the law. Advocate as one element of the
judicial system is one of the pillars in upholding the rule of law and human rights.

Despite the common explanation of the Advocate Law has laid a component Advocate as an important
professions in the criminal justice system in fact the issue of protection of rights of suspects in particular
mentoring by Advocate or Legal Counsel is in fact faced with the conditions of financial capability suspect to be
assisted by Advocates and the provisions of criminal penalty of 5 years and above are required legal counselor.
Therefore, it is understood the provisions of Article 54 of the Criminal Procedure Code, if studied and searched
for its meaning, it can be found that in principle the right to legal aid was recognized, but not included in the
rights that are required. There are certain conditions or requirements that must be met before the right to legal
aid has become 'mandatory’ or necessity. The special requirements concerning; (1) The financial capability; and,
(ii) legal penalties for alleged criminal acts referred to in Article 56 paragraph (1) and (2) Criminal Procedure
Code.

5. THE VIOLATION OF HUMAN RIGHT BY POLICE

The efforts to prevent violations of human rights of suspects in criminal cases any investigation by the police
is to do with how to interpret the meaning of human rights. Reinterpret human rights and human rights
violations are expected to help reflecting the common sense is wrong in interpreting and understanding the
application of human rights over the years. Therefore, it can prevent and reduce or even stop the practice of
human rights violations that occurred in investigating that have become part of the habit of Police

The police is the main subject and Central in shaping the reality of their life. Their position is important in
the criminal justice system, therefore, reserves the right to change and fix errors that occur in all its institutions.
When the police on its activities perform good deeds and actions in accordance with the law, humane, fair and
trustworthy. As a result the offense will get a positive response from the community. However, the opposite will
happen if law enforcement officers committing despicable, dishonest, abuse of authority, or practice alleged
human rights violations, then, people will be condemned and sass.

The study of the violations of the rights of suspects in the process of investigation both in textual or
contextual can be summed up as follows 1) custom that takes place continuously, 2) lack of understanding of the
science of criminal law and Human Rights instruments and their application pattern. Therefore, it was time
Police that make changes internally (reform). The use of modal awareness (common sense) and openness
requires that Police conducting the prevention of human rights violations. Police along with knowledge and
consciousness will be able to think better to be able to determine a better choice anyway.

In the understanding of the legal constructivism [8] Police with such an authority possessed, has the freedom
to construct the law based on knowledge and experience. Having an important role in the achievement of law
enforcement fair and impartial. Therefore, the reconstruction of critical reasoning and reinterpretation of the
meaning of human rights and violations of human rights in cognition and legal action is needed.
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Starting from the knowledge of Human Rights and the human rights abuses either as in the Code of

Criminal Procedure as well as the various instruments of Human Rights, the police has a chance to establish
himself again. An attempt of change and improvement in the activity of investigation has the meaning of the
prevention of violations of the rights of suspects. The understanding of the science of criminal law and criminal
procedure law and human rights instruments as a whole is the process of how to change or re-arrange the legal
way of thinking, the police in deciding an act of punishment.

The concept of prevention of rights abuses of suspect refers to the dialectic of law values and humanity are
integral. Both are used to describe the implementation of the science of criminal law as a discipline law that
must be managed and human values in the form of legal action, as well as the meaning given to the law [9]. A
certain way, the values of the conceptual, practical and integrated into the activities of the institutions of law and
interpretation the text of law [10].

More precisely, the science of criminal law and human rights instruments lay down the basic principles of
humanitarian values is used as a lawless manner that upholds the values of truth and justice that is contextual to
the national legal system. Both conceptually and practically are being together in investigative activity in the
handling of criminal acts. The arbitrate practices that determine the true meaning of the prevention of human
rights violations of suspects.

Police who has mastery of criminal law (material / formal) and understanding of human rights instruments
will reflect a thought, speech, and actions that reflect the culture of law sublime, containing the value system is
derived from legal theory and practice of criminal law, as well as religious beliefs or philosophy of Pancasila
which become signs lawless ways in the community.

With the construction of the legal reasoning as above, then the police are required to have awareness. In
terms of ability to observe carefully, demanding the ability to see connections, irregularities, mistakes were
veiled. As well as a cautious attitude toward his justification (rationalization) sought from all things that are not
relevant, the prejudices, the blind of the sense of personal feelings or group / class [11].

Based on this, the logical form of the work will proceed on the attempts to build.

a. Awareness uphold truth and justice essentially put the essence of human dignity that have a natural

tendency to do good for others.

b. Awareness enforce the law without rights violations of suspects requires the scientific method, critical

attitude, and the objective is rooted in truth and humanity as a reference.

c. Conduct interpetasi (understanding), constructing, and systematization dialectically, criminal cases,

covers acts, errors, and accountability in order to become concrete.

d. Do an honest, open, and consistent and put the presumption of innocence as a principle of procedural law

that should take precedence in determining fair legal action, for sure, and worth to society.

Efforts to prevent human rights violations in the investigation require a cognitive approach. Placing mindset
(thought) in the cognitive structure of apparatus are subject to change. The understanding of the science of
criminal law and human rights instruments as knowledge and new awareness. Starting from mental activity
apparatus to direct and control the mind for all things positive and open to do as well as closing the things that
are negative and uncomplimentary.

The police were aware that they have important positions that are empowered to enforce the law will provide
justice to the people wisely [12]. Thus it includes upholding a human right is a noble and sublime legal action
to enforce the law because it is part of the responsibility of the Police to promote truth and honesty for the good
of society.

In this phase, the Police expand and modify mental representations in understanding a criminal case,
cognition is trying to stimulate the science of criminal law and human rights instruments, the function that the
law be obeyed and human rights are respected.

If cognitive models depicted preventing human rights violations would look like the following.

Table Model Abuse Prevention Cognitive Rights of Suspects by Police

No Parameter Me_nt_al Scheme of Improvements To Be Mental Ch_ange To Be
' Activity Knowledge Constructed Achieved

1 2 3 4 5 6

1 | The concept | Accommo | The Cognitive | new understanding to | Police stimulate colleagues
of Cognitive | dation Concepts  IHP | interpretation and | to be part of internal
Science of and human | reinterpretation as | knowledge through
Criminal Law rights well as modifying the | understanding of  the
and  Human instruments as | mental representation | science of criminal law and
Rights the object of a | in understanding | human rights instruments
Instruments new internal | reality

knowledge.
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6. CONCLUSION

Based on the exposure that has been described above, the conclusions are as follows:
Law enforcement in the investigation process by the police, the implementation still in accordance with the

protection of the rights of suspects. Efforts to create a business-Ham normative protection has been carried out.
But not able to touch the humanity of Police (investigator / investigator). Through cultural policy. The cognitive
approach to answer the weakness of human rights protection by the police.

The concept of cognitive protection and prevention of human rights violations are needed to unravel the root

of the problem and finding transforming the values of knowledge of criminal law and human rights instruments
in the implementation of human rights-based law enforcement.
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